
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 9th October 2020

From: Executive Director – Economy and 
Infrastructure

CA13/27 – APPLICATION TO REGISTER LAND AS COMMON 
LAND; LAND AT GOOSE HOLME, KENDAL.  

1.0 EXECUTIVE SUMMARY

1.1 Cumbria County Council is the registration authority for common land 
and town and village greens under the Commons Act 2006.

1.2 An application has been received from the Open Spaces Society to 
register land at Goose Holme, Kendal as common land. 

1.3 The applicant claims that the Application Land was omitted from 
registration as part of the register unit CL153 Goose Holme and has 
requested that the Application Land is added to that commons register 
unit.

1.4 The applicant claims that the Application Land was not at any time 
finally registered as common land or as a town or village green under 
the Commons Registration Act 1965 and that it is subject to a scheme 
under the Commons Act 1899 and thus satisfies the criteria specified in 
paragraph 2 of Schedule 2 of the Commons Act 2006. 

1.5 The purpose of this report is to request Members to make a decision as 
to whether the application should be granted and a correction made to 
the Council’s register of common land. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is that people in Cumbria are healthy and 
safe.

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored. 



3.0 RECOMMENDATION

3.1 It is recommended that the Committee accepts the application and 
resolves to amend the common land register on the grounds that the 
land in question was not at any time finally registered as common land 
or as a town or village green under the Commons Registration Act 
1965, and that it is subject to a scheme under the Commons Act 1899 
and thus satisfies the criteria for registration specified in paragraph 2 
of Schedule 2 of the Commons Act 2006.

4.0 BACKGROUND

The Application:

4.1 On 28th June 2019 Cumbria County Council, as registration authority for 
common land and town and village greens (“the Registration Authority”), 
received an application on Form CA13 (“the Application”) under Paragraph 2 
of Schedule 2 to the Commons Act 2006 (“the 2006 Act”) from the Open 
Spaces Society (“the Applicant”) to register land as common land on the 
grounds that it was omitted from registration of land as CL153 Goose Holme. 
A copy of the Application is attached to this report at Appendix 1.

4.2 The Application relates to three parcels of land at Goose Holme, Kendal, as 
shown coloured blue on the Application Map at Appendix 2 and referred to 
hereafter as the “Application Land”. 

4.3 A Land Registry search confirms that South Lakeland District Council is the 
owner of the majority of the Application Land, with Pemberstone Reversions 
(Kendal) Limited being the owner of a small piece of the Application Land on 
the western side of the river Kent opposite Sand Aire House.

4.4 CL153 was provisionally registered as common land on 30th January 1970 
under Section 4 of the Commons Registration Act 1965 pursuant to 
application no. 1376, made by the Kendal Corporation on 23rd December 
1969 (“the 1969 Application”). Parts of the land at Goose Holme were also 
provisionally registered in the common land register as unit no. CL150 
(pursuant to application no. 579 made by the Commons, Open Spaces and 
Footpaths Preservation Society) and in the town or village greens register as 
unit no. VG66 (pursuant to application no. 1234 made by Mary Jocelyn 
Bagenal), thus creating a conflict in registration. This conflict was resolved 
after the latter two applications were withdrawn by mutual agreement. The 
provisional registration became final on 1st November 1972 and the land 
became register unit CL153. The land at Castle Crescent was subsequently 
registered as a town or village green, VG66, and that at Kirkland as VG64. 
Copies of the abovementioned original applications are attached to this 
report at Appendix 3. 

4.5 The Applicant claims that the Application Land was omitted from registration 
of land as CL153 Goose Holme. The Applicant further claims that the 
Application Land was not at any time finally registered as common land or as 
a town or village green under the Commons Registration Act 1965 and that it 
is subject to a scheme under the Commons Act 1899 and thus satisfies the 



criteria for registration specified in paragraph 2 of Schedule 2 of the 
Commons Act 2006. 

4.6 The Applicant requests the addition of the Application Land to register unit 
CL153 Goose Holme.

4.7 The following supporting evidence was submitted by the Applicants with the 
Application:

- Copy of the Scheme for the Regulation and Management of land 
commonly known as Kirkland Common, Goose Holme, Waste lands 
adjoining the River, Waste Lands adjoining the New Road, and Waste 
Lands adjoining Castle Crescent made by the Council of the Borough of 
Kendal on 28 January 1910 and confirmed by the Board of Agriculture 
and Fisheries on 8 March 1910 (“the 1910 Scheme”);

- Copy of the plan of the common regulated under the 1910 Scheme and 
referred to in paragraph 1 of the 1910 Scheme.

A copy of the said evidence is attached to this report at Appendix 4.

4.8 On 15th July 2019 the Application was deemed to have been duly made and 
notice of the Application was advertised on Cumbria County Council’s 
website and on the site of the Application Land.  The notice was also sent to 
relevant parties in accordance with Schedule 7 of the Commons Registration 
(England) Regulations 2014 (“the 2014 Regulations”).  Anyone wishing to 
submit representations to the Application had until 27th August 2019 to do so. 
A second period of notice ran from 12th September to 25th October.

4.9 Twelve representations amounting to objections were received. The 
representations were duly served on the Applicant in accordance with the 
2014 Regulations and the Applicant provided a reply to them. At the 
registration authority’s request, in order to address a particular point in an 
objection made by Mr Lasper, further representations were subsequently 
submitted by the Applicant. Copies of representations, the Applicant’s reply 
and further representations are attached to this report at Appendix 5.

The Law:

4.10 Part 1 of the 2006 Act was implemented in Cumbria on 15th December 2014 
and allows applications to be made to amend the Commons and Town and 
Village Green Register. 

4.11 The Application is made under Paragraph 2 of Schedule 2 of “the 2006 Act” 
which states: 

Non-registration of common land
2
(1) If a commons registration authority is satisfied that any land not 

registered as common land or as a town or village green is land to which 
this paragraph applies, the authority shall, subject to this paragraph, 
register the land as common land in its register of common land.

(2) This paragraph applies to any land which—



   (a) was not at any time finally registered as common land or as a town or   
        village green under the 1965 Act;
  (b) is land which is—
       (i) regulated by an Act made under the Commons Act 1876 (c. 56) 
           confirming a provisional order of the Inclosure Commissioners;
        (ii) subject to a scheme under Metropolitan Commons Act 1866 (c. 122)  
           or the Commons Act 1899 (c. 30);
       (iii) regulated as common land under a local or personal Act; or
       (iv) otherwise recognised or designated as common land by or under an 
           enactment;
   (c) is land to which this Part applies; and
   (d) satisfies such other conditions as regulations may specify.

Application of the law to the facts and evidence of the Application:

4.12 The statutory criteria as set out above are considered in relation to the 
Application as follows:

(a) The land was not at any time finally registered as common land or 
as a town or   village green under the 1965 Act: 

Although parts of the Application Land were provisionally registered as 
common land register unit CL150 and as part of the town or village green 
register unit VG66 those registrations were cancelled before they 
became final. 

This element of the criteria is satisfied. 

(b)  is land which is—

(i) regulated by an Act made under the Commons Act 1876 (c. 56)
      confirming a provisional order of the Inclosure Commissioners;

               (ii) subject to a scheme under Metropolitan Commons Act 1866 (c.  
     122) or the Commons Act 1899 (c. 30);

               (iii) regulated as common land under a local or personal Act; or
               (iv) otherwise recognised or designated as common land by or 

       under an enactment:
The Application land is subject to a scheme under the Commons Act 
1899, namely Borough of Kendal Scheme for the Regulation and 
Management of Commons 1910, therefore (ii) applies. 
This element of the criteria is satisfied.

(c) is land to which this Part applies:

Part 1 of the Commons Act 2006 applies to all land in England and 
Wales, except the New Forest, Epping Forest and the Forest of Dean.

This element of the criteria is satisfied.

(d)  satisfies such other conditions as regulations may specify:



The 2014 Regulations require that an application under paragraph 2 of 
Schedule 2 to the 2006 Act must be made on or before 15th March 2027 
and include:

(i) a description of the land to which the application relates;

The Applicant provided a plan of the Application Land.

(ii) the landowner’s consent to the registration, if the land to which 
the application relates is covered by a building or is within the 
curtilage of a building;

There are no buildings on the Application Land and the Application 
Land does not form a curtilage of any building, therefore no consent is 
required.

(iii) a copy of any enactment or scheme referred to in paragraph 
2(2)(b) of that Schedule;

The Applicant has provided a copy of the 1910 Scheme.

I am of the opinion that the Application complies with the formal 
requirements as to form and content contained in the 2014 Regulations.

This element of the criteria is satisfied.

Objections

4.13 Objections received in relation to the Application were made on the following 
nine grounds and were considered by me as follows:

i. Goose Holme Bridge is a building and therefore the requirement of 
Schedule 4(14)(3) of the 2014 Regulations that the Application has to 
have the consent of the owner of the building is not satisfied;

Schedule 4(14)(3) states that ‘In an application made under 
paragraph 2 or 3 of Schedule 2 to the 2006 Act, the land to which the 
application relates may only include land that is covered by a building 
or which is within the curtilage of a building if the owner of that land 
consents to its registration’. Oxford English Dictionary defines 
‘building’ as a structure with a roof and walls, such as a house or 
factory, whereas ‘bridge’ is defined as a structure carrying a road, 
path, railway, etc. across a river, road, or other obstacle. The Building 
Act 1984 defines “building” as ‘any permanent or temporary building 
but not any other kind of structure or erection’. In light of the above I 
am satisfied that Goose Holme bridge is a structure, rather than a 
building and therefore the provisions of Schedule 4(14)(3) do not 
apply.



ii. Prior to its original registration Goose Holme may have been a village 
green rather than common land and, if that is the case, the 
Application should have been made under paragraph 3 of Schedule 2 
and not under paragraph 2;

Up until at least 1899 Goose Holme was one of Kendal’s tenter 
grounds, an area with tenterframes used by local trades for drying 
newly manufactured cloth and, as such, it fits the definition of 
common land. The 1910 Scheme identifies Goose Holme as being a 
‘Common’ within the meaning of the Commons Act 1899. The 
Commons Act 1899 defines ‘Common’ as ‘any land subject to be 
inclosed under the Inclosure Acts 1845 to 1882, and any town or 
village green’. The 1910 Scheme provides that the inhabitants of the 
district shall have a privilege of playing games and of enjoying other 
species of recreation’ on the land, which better fits the definition of a 
village green. The point was put to the Applicant for comment. The 
Applicant replied to say that paragraph 2 of Schedule 2 applies to ‘any 
land’ which was not at any time finally registered as common land or 
as a town or village green and which is subject to a scheme under the 
Commons Act 1899. Therefore, irrespective of whether the land was 
common land or a village green, it qualifies for registration under 
paragraph 2 because the land is subject to a scheme and satisfies 
other requirements as set out in that paragraph. I consider that the 
Applicant is correct and that the 2006 Act allows any land, be it 
common land or a town or village green, to be registered as common 
land as long as it satisfies the criteria set out at paragraph 2 of 
Schedule 2.

iii. The boundary of the 1910 Scheme Land and the current boundary of 
CL153 are identified incorrectly by the Applicant on the Application 
Map; 

The Applicant responded to this point by saying that the Application 
Map was based upon the register map and the Plan attached to the 
1910 Scheme. Should the registration authority decide that the 
interpretation of the extent of CL153 is incorrect, then, as explained in 
section 9 of the Application Form, the intention is not to leave a gap 
between the existing register unit and the application land, but to 
secure the registration of all that land between the application land 
and the existing registered common. The Applicant left it to the 
registration authority to validate to full extent of any land to be entered 
in the register, should the application be successful. The registration 
authority scaled and transposed the plan of the 1910 Scheme Land, 
which was on the Westmorland 2nd Edition Ordnance Survey, into a 
GIS system with current background mapping. Thus it was possible to 
accurately compare the 1910 Scheme Land with the existing 
boundaries of CL153, in order to reveal the extent of the currently 
unregistered 1910 Scheme Land at Goose Holme (Plan 1, Appendix 
6). I did not find any material discrepancies between the Application 
Map and Plan 1 in terms of the boundary of the 1910 Scheme Land. 
The Applicant’s interpretation of the existing boundary of CL153 was, 
however, slightly incorrect in that it included most of the embankment 
on the eastern side of the river Kent and all of the green space 



between the two paths near Goose Holme bridge on the southern 
boundary of the common. I, therefore, used Plan 1 to produce a plan 
of the proposed new boundary of CL153 (Plan 2, Appendix 6) which 
the registration authority will adopt at the new register map for CL153 
should the Application be granted.

iv. The registered map of CL153 correctly and completely represents the 
whole of what the 1910 Scheme “common” had become, some 60 
years later, by the natural processes of accretion and diluvion1.

The Applicant responded to this point in the objections to say that ‘the 
provisions set out in Section 19 of the 2006 Act relate to land that is 
already registered as common land, and which, since its correct 
registration, has gained or lost ground through natural processes. No 
such provisions exist under the 1899 Act, and therefore the extent of 
the scheme common is unaffected by the change to the course of the 
river Kent at Goose Holme. Further, the doctrine of accretion and 
diluvion applies to all land abutting a river, stream, lake or the sea, 
where there is natural, gradual and imperceptible change occasioned 
by fluvial or maritime deposition and erosion (respectively)  – as 
where a river erodes on the outside of a bend, and deposits new 
material on the inside of the bend. It is to be contrasted with the 
position where the change is sudden, substantial and recognisable – 
such as might be consequent on severe flooding.  Where change is 
other than as a result of slow, natural processes, there can be no 
consequential change to the extent of the common. It should be noted 
that there are no restrictions to the registration of a riverbed. Schedule 
2, paragraph 2 of the 2006 Act allows for the registration of ‘any land 
which …’.  Section 61 of the 2006 Act states that the definition of 
‘land’ for the purposes of the Act ‘includes land covered by water’. I 
have considered the Applicant’s assertions and the common law 
doctrine of accretion and diluvion. I agree with the Applicant that the 
doctrine makes special emphasis on the requirement that an 
alteration to the boundary has to be gradual and imperceptible, rather 
than sudden and recognisable. With that in mind, I agree with the 
Applicant that the legal doctrine of accretion and diluvion do not apply 
in this case.

v. The Application Land was not mistakenly omitted from registration in 
1970; an agreement was reached between the Applicant and the 
other parties to exclude the Application Land and to include instead 
the land which had formed part of St. George’s Weir to the east of, 
what used to be, Goose Holme Island;

vi. The registration of the Application Land will complicate and delay 
replacement of Goose Holme Bridge and the delivery of flood defence 
scheme; 

vii. The Applicant’s motivation behind the Application is to stop the 
delivery of flood defence scheme;

1 Accretion - the gradual adding of soil to land along a watercourse. Diluvion - the gradual washing away of 
soil along a watercourse.



viii. The registration of the Application Land as common land is of no 
benefit to the people of Kendal;

ix. Health and safety concerns, if the people get open access to the river.

With regard to points v to ix I do not consider them to be material     
commons registration considerations. All applications submitted under 
the Commons Act 2006 are determined as a matter of law. In this 
case, if all of the criteria specified in paragraph 2 of Schedule 2 are 
satisfied the registration authority must grant the application. I have 
not seen a copy of any agreement reached between the Applicant 
and other parties in 1970, but this would not prevent an application 
being made under paragraph 2 of Schedule 2 to the 2006 Act. It is 
also worth noting that any restrictions to works in relation to 
replacement of Goose Holme Bridge and the delivery of flood defence 
scheme would apply to the 1910 Scheme Land, regardless of whether 
that land is registered as common land. Whilst recognising the 
importance of the raised concerns to the people of Kendal, the 
registration authority cannot take into account points raised in v to ix 
as they are not relevant to the criteria specified in paragraph 2 of 
Schedule 2. 

In conclusion, I am satisfied that none of the points made in the 
objections are of such nature that would preclude the registration of 
the Application Land as common land.

Oral Representations

4.14 Regulation 27(7) of the 2014 Regulations states that the determining 
authority

(a)may not refuse an application without first offering the applicant an 
opportunity to make oral representations; and

(b)may not grant or refuse an application or proposal without first offering 
any person (other than the applicant) for whom the grant or refusal (as the 
case may be) would represent a determination of that person’s civil rights an 
opportunity to make oral representations.

4.15 On 18th February 2020 I wrote to the owners of the Application Land, South 
Lakeland District Council and Pemberstone Reversions (Kendal) Limited 
informing them that I was minded to recommend that the application be 
accepted, outlining the reasons and inviting the landowners to make oral 
representations. Pemberton Reversions (Kendal) Limited did not respond to 
the invitation. South Lakeland District Council responded to say that they did 
not wish to make oral representations.



5.0      LEGAL IMPLICATIONS

5.1    The Council has a statutory duty to keep a register of common land and   
since the implementation of Part 1 of the 2006 Act, has the power to amend 
the register.  The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee.

5.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out at Schedule 2 Paragraph 2 of the 
2006 Act have been met.  The burden of proof in this regard is firmly upon 
the Applicant to provide the required evidence.  The standard of proof to be 
applied is the usual civil standard “on the balance of probabilities”, i.e. it must 
be more likely than not.

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application.  It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the land being registered as common land or being put to other 
use.

5.4 Although the Officer Recommendations are for the Committee to proceed 
with determination and acceptance of the Application, the Committee is not 
bound to follow the Recommendations, providing that in reaching its decision 
it applies the correct legal principles and duly considers the evidence.  
Therefore, Members are free to accept or reject any of the 
Recommendations in the report.  If the members reject the Officer 
Recommendations and decide either not to determine the Application or to 
reject the Application and not register the Application Land as common land, 
the Committee should set out their reasons at the meeting. 

5.5 It should be noted that the Council may not refuse an application without first 
offering the applicant an opportunity to make oral representations.  
Accordingly, if Members reject the Recommendation, such an offer will be 
made before a further report to Committee is made.  

5.6     All other legal considerations, issues and implications have been addressed 
within the detail of the report.

6.0 OPTIONS

6.1 The Committee may accept or reject the Recommendation.

6.2 If the Recommendation is accepted the Registration Authority will give effect 
to the determination by registering the Application Land as common land. 
This will entail the addition of a registration amendment entry in register unit 
CL153 confirming the addition of new land to be comprised in the same 
register unit, and the amendment or preparation of a fresh edition of the 
register map showing the Application Land contained within the boundary of 
register unit CL153.  



6.3 If the Recommendation is rejected the Application Land will not be registered 
as common land.

6.4 Members should note that the decision of the Committee in relation to an 
application to correct the register is a legal decision and is not a matter of 
policy or discretion.  

7.0 CONCLUSION

7.1 I am of the opinion that the Application has been validly made. The evidence 
provided by the Applicant shows that the Application Land is recognised as 
common land by a scheme made under the Commons Act 1899. The 
Application Land also satisfies all other requirements of paragraph 2 of 
Schedule 2 of the 2006 Act and of the 2014 Regulations and as such should 
be registered in the register common land. 

7.2 I consider it reasonable that this Committee resolves that the Application 
Land be added to the register of common land as part of the register unit 
CL153 Goose Holme and that Plan 2 is adopted as the new register map for 
that unit. 

Angela Jones
Executive Director – Economy and Infrastructure
15th September 2020

APPENDICES

Appendix 1 – Copy of Application Form
Appendix 2 – Copy of the map of the Application Land 
Appendix 3 – Copies of original applications for registration
Appendix 4 – Copy of supporting evidence
Appendix 5 – Copies of representations and the Applicant’s replies
Appendix 6 – Plan 1 and Plan 2

IMPLICATIONS

Staffing: None
Financial: There would be cost implications in the event of an 

application for judicial review, however the Council is the 
registration authority and therefore has a statutory duty to 
decide applications.

Property: None
Electoral Division(s): Kendal Nether
Human Rights: The Council as registration authority has to make a 

decision in accordance with the law and in particular with 
the provisions of the 2006 Act, given these legal criteria a 
decision must reflect the legislation despite any other 
rights of individuals.



PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No previous relevant decisions

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny

BACKGROUND PAPERS

Commons Act 2006
Commons Registration (England) Regulations 2014
Defra Part 1 of the Commons Act 2006: Guidance to Commons Registration 
Authorities and the Planning Inspectorate 2015.
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